
of Hishwav Use
Taxes "under  Ar t ic le(x)  2 I

STATE OF hEW YORK
STATE TAX COMMISSION

In  the l ta t ter  of  the Pet i t ton

o f

A. R. GI]NDRY, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund

AFFIDAVIT OF },IAILING

of the

by fexfdddxf) rnail upon A. R. Gundry, Inc.

the petitioner ln the withln proceedl.ng,

securel-y seaLed postpaLd rtraPPer addressed

Tax Law for theSgxdplcggPeriod(s)
M a y . L 9 7 0  t h r o u s h  M a r c h ,  L 9 7 4 .

State of New York
County of Albany

Janet Mack

she is an empl-oyee of

age,  and that  on the

Not i ce  o f  Dec i s ion

(rnoencxsafirrg)of )

by enclosing a true copy thereof in a

as f ol lo'ws : A. R. Gundry , Inc .
85 Stanton Street
Rochester ,  NY L46LL

rhe Departmenr'.:";::":,: 
":;""":",'""::';";:"::':,

22nd day of  October  ,  L976,  she served the wl th in

and by depoelt ing same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the said addreaE,ee ls the (fgnf*g€ElF*ti{tg

ffxthe* petitioner hereln and that the address set forth on sald wrapper ig the

last known address of the (reefCtggtff*ffS<tfxlbe) petltloner.

Sworn

22nd

ot

d

rA-3 (2/76)

th is



STATE OF ilIEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

A. R. GI'NDRY, INC.

For a Redetermination of a Deficiency or
a Revision of a Determlnatlon or a Refund

AFFIDAVIT OF MAILING

of Highway Use
Taxes rinder- Art icle (ql 2l of the
Tax Law,for the Xc€664*;gf Period (s)
May, L970 throueh March. L974.

State of New York
County of Albany

Janet Mack , belng duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat lon and Ftnance, over 18 years of

age, and that on the 22ndday of October ,  L9 76, she sernred the within

Notice of Decision uy (**r6*:€:tg$) rnaiL upon Robert  E. Brown, Esq.

(representat ive of)  the pet i t loner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely seated postpaid wrapper addressed

as fo l lows:  Rober t  E .  Brown,  Esq.
Midd le ton  -  U i l son
900 Midtown Tower
Rochester, NY 14604

and by deposlt tng same enclosed i .n a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  ServLce withln the State of New York.

Thai deponent ftrrther says that the said addressee ls the (representatlve

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last known address of the (representat lve of the) peElt loner.

,1
Sworn ,td beforc

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Octobor 22, 1976

A D O R E S S  Y O U R  R E P L Y  T O

TEL EPHoil E: .,,, A5?-:f85(L-

r
A. R. Ctrndr?, Ine.
85 Stenton .9trcct
Roeircnter, $Y 14611

Grnths*nr

PLease take not ice of the Df iCISIO$
of the State Tax Comrnission encLosed hererr i th '

Please take further not ice that pursuant to

Sect ion@) 510 of the Tax Law, anY
proceeding in court to revier\t an adverse deci-

sion must be commenced within 3{i deyc
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto nny be addressed to the un$ereigned. They

wiLl be referred to the proPer p&y'y ,tor r,?gLy.

ltlfr/k
Supcrvlelngr Tax
Ilearlng Offl.cer

Enc.

cc :  Pet i t ioner 's  Rep senta t ive :

Tax ing  Bureau 's  RePresenta t ive :

T A - 1 .  1 2



STATE OF NEW YORK

STATE TAX COMMISSION

fn  t he  Ma t te r  o f  t he  App l i ca t i on

o f

A .  R .  GUNDRY,  INC .

fo r  Rev i s ion  o r  f o r  Re fund  o f
Taxes  unde r  A r t i c l e  2 f  o f  t he
fo r  t he  Pe r i od  f r om May ,  I 9T0
March ,  I 974 .

DECIS ION

l { i  o h t n r r r r  T T s , o

Tax Law
t h n n r r o l . rv r r r  v u 6 r r

App l i can t ,  A .  R .  Gund ry ,  r nc . ,  B5  s tan ton  S t ree t ,  Roches te r ,

New Yo rk  14611 ,  f 11ed  an  app l i ca t i on  f o r  r ev i s l on  o f  h l ghway

use  taxes  under  A r t i c l e  zL  o f  t he  Tax  Law fo r  t he  pe r iod  f rom

May ,  I 97O th rough  March ,  f 974 .

Tn  f i eu  o f  a  hea r i ng  t he  app l i can t ,  A .  R .  Gund ry ,  I nc . ,  and

the  M isce l l aneous  Tax  Bu reau ,  r ep resen ted  by  pe te r  c ro t t y ,  Esq . ,

subm i t t ed  t he  case  t o  t he  S ta te  Tax  Commiss ion  on  a  S t i pu la t i on

o f  Fac t s  da ted  oc tobe r  B ,  r 976 ,  and  t he  i n fo rma t i on  con ta i ned

in  t he  M isce l_ l aneous  Tax  Bu reau  f i l e .

The  S ta te  Tax  commiss ion  has  rev lewed  the  en t i re  f i l e ,  and

upon  due  de l i be ra t i on ,  i s sues  t he  f o f l ow ine  dec i s i on .

ISSUE

w h e t h e r  t h e  M i s c e l f a n e o u s  T a x  B u r e a u  i n  c o n d u c t i n g  i t s

a u d i t  w a s  a u t h o r i z e d  t o  d e t e r m i n e  n u m b e r  o f  m i l e s  t r a v e l e d  o n

p u b l i c  h i g h w a y s  b y  t h e  a p p l i c a n t ,  A .  R .  G u n d r y ,  I n c . ,  b y  a

m e t h o d  o t h e r  t h a n  t h a t  u s e d  b y  a p p l i c a n t  w h i c h  d e t e r m i n e d  t h e

m i l e s  t r a v e l e d  b y  u s e  o f  t a r i f f  s c h e d u l e s  a n d  m i l e a g e  u s e d

f o r  b i l l i n g  p u r p o s e s .
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FTNDINGS OF FACT

I  .  A n n l  i  e e n t  -  A  -  R  ( ^ ] r r n r l n r r  T n n  i n  C o n n e e t i O n  W i t h  t h ev u r r s t J r  r r ] v . ,

L r . e n s n o r . t e t i  o n  o f  n e t r o l  c r r m  n r o d r l n t  s  -  i  n c u r r e d  N e w  Y o r k  S t a t e
I J v v a v y ! v g u v v U '

h ighway  use  tax  and  f i l ed  mon th l y  re tu rns  fo r  t ruck  m i leage

taxes ,  (Fo rm  TMT-3 )  pay ing  t he  t ax  compu ted  t he reon  f o r  t he

n p r i  n d  f r . n m  M s r z  I  q 7 n  t h r n r r c r h  M : z . a l - r  I  q 7 !  -  A n n ' l  i  c e n ty v r r v s  t t u J t  L J t v  u 6 r r  1  t  L ) t  ' .

A  -  R  -  G r r n r i r v  T n o  t t q e r l  1 _  h e  s r o s s  w e i  r r h t  m e t h o d .  T h ef r r v . , b f v v v v v v r b l l

m j I e a s e  t r a v e l e d  n n  n r r h l i n  h i s h w a . v s  f o r  . l ' h e t  n e i - i o d  w a s

d c f c r " m i n c d  h r z  a n n l i c a n t .  A -  R -  G t t n d r t r -  T n n  h r r  r r q a  n fa y I / r r v q r r v t  n .  r L .  u u r i u f  J t  r r r v . ,  v J

t a r i f f  s c h e d u l - e s  a n d  m i l e a g e  u s e d  f o r  b i l l i n g  p u r p o s e s .

A n n l - i  e a n t  -  A  -  p  / l " n A n . z  T n e  -  h e r j  e m r r l  o r r c r l  t h i  s  m c t h O d  O fr r I / I J r I v s l r U  
t  l L .  V  U I I U r  J  t  I I I U  .  t  l l q U  g r l l y I V J  V s  v l t l u  l l r v  u f  l \

d o l - o r m i n i n o  m + - l ^ ^ - ^  + D ^ - . ^ r - . f  r . \ n  n r r h l i a  h i o h r n r : r r s  s i n n F !  l q S l  -u s U s f r r l f I I I l I 6  r l l l I g O , S U  t / I d . V ( : : I U L , l  \ - . / t I  I J L , t U l - L U  I l a b r r v v u J U  v  L ) ) L .

2 .  On  Augus t  5 ,  I 97U ,  o f l  Assessmen t  o f  Unpa id  T ruck

M i l eage  Tax  was  i s sued  by  t he  M lsce l l aneous  Tax  Bu reau  t o

app l l can t ,  A .  R .  Gund ry ,  I nc . ,  assess ing  add i t i ona l  t ax

1 - i n h i r i f r ,  ^ r ' * C q - B ? q - ] 4 B  n ' l  r r s  i n l c ' c s t  W h i C h  a S S e S S m e n tL l A U  f r f , U J  U I  t  ) t  , w L J  . 1 w  ,  ! / r u D  a r l u s l  u D  U  9

was  subsequen t l y  r educed  t o  $32 , f 04 .58 ,  p l us  i n t e res t .

3 .  The  aud i t  o f  t he  M isce l l aneous  Tax  Bu reau  was

conduc ted  by  samp l i ng  f i f t y  t r ac to r s  f o r  t he  mon th  o f

. T u l  r z  1 q 7 ?  h v  t a k i n E  f r o m  f , a e h o s n a n T t  r e a d  i  n s s  -  t h e  e C t U a l _
t  L /  |  J t  v s v r r v 6 r  u l r ! !  L  u s s 4 . r 6 u  5  v t t v

m i l e s  t r a v e l e d  b a s e d  o n  d a i l y  o d o m e t e r  r e a d i n g s .  T h i s

a u d i t  i n d i c a t e d  a  p e r c e n t a g e  e r r o r  i n  t h e  m i l e a g e  a s  r e p o r t e d

n n  r n n r i n q n r  A -  R -  G r r n d p r r -  I n C . I S  r e t g 1 r n  f O f  L h a t  m O n t hv  u r r u r  J  ,

wh ich  pe rcen tage  e r ro r  was  app l i ed  t o  t he  en t i r e  pe r i od

f r o m  M a r r  -  I  q 7 n  l h r " o r r c n h  M n r a h  I  q 7 [
L J  I  v  

t  L )  |  t .
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4 .  App l i can t ,  A .  R .  Gund ry ,  I nc . ,  s t i pu la tes  t ha t  t he

tachog ranh  read inc "s -  and  t - he  t ax  assessed  t he reon '  aYe  no ts y r r  r  v l l

l naccu ra te  bu t  con tends  tha t  t he  Bureau  canno t  emp loy  an

aud i t  me thod  o the r  t han  the  ta r i f f  schedu les  and  m i leage

used  fo r  b i l - l - i ng  pu rposes  wh ich  app l i can t  emp loyed .

CONCLUSIONS OF LAW

A.  Tha t  sec t i on  503  d f " t he .  Tax  Law  imposes  a  h l ghway
'l .ljl, 

;i

use  tax  fo r  t he  p r t v i l ege  o f  ope ra t i ng  any  veh icu la r  un i t

upon  the  pub l i e  h ighways  o f  New York  S ta te "  and  a f fo rds  th ree

a l te rna t l ve  me thods  upon  wh ich  to  base  the  tax  due .  A t l
' 

ii*i;
t h ree  me thods  requ i re  the  use  o f  t he  number  o f  m11es  ope ra ted '

on  t he  pub l i c  h i ghways  o f  o r  1n  t h i s  s t a te . .

m i  I  e a s e  t r a v e l  c d  h v  e a n h  m o t o r  v e h i c l - e .  r r  T h e r e a f t e r ,v J

sec t i on  481 .12  enumera tes  a  number  o f  measu res  o f  m i l eage

t rave led  to  be  emp loyed  1n  de te rm i -n ing  the  ac tua l  m i l eage
I

t r ave led  i n  t h i s  S ta te ,  i nc l ud ing  speedome te r  [ odome te r ]

read ings  and  ta r i f f  schedu les  o r  m i l eage t  used  fo r  b i l l i ng

pu rposes .  A11  such  measu remen ts  a re  s ta ted to  be  sub jec t

t n  q r r d - i  I  h r r  t h e  S t a t e  T a X  C O m m i S S i O n .
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C .  Tha t  t he  ReEu l -a t i ons  o f  t he  S ta te  Tax  Commiss ion

rega rd ing  the  reco rds  a  ca r r i - e r  mus t  ma in ta in  (20  NYCRR Par t  483 )

o n r r m a r r i _ o  i n  s e e t i o n  4 B q - Z ( h ) -  a  n r r m h e r  o f  f l n i l v  p e p O 1 ' d Ss v v ,  D U v v r v r r  f v J . 4 \ u / ,  a  t r u t t l v u r  v r  u q a t J  r u v \

o f  ope ra t i ons  t o  be  con ta i ned  i n  a  da i l y  man i f es t  o r  t r i p  r eco rd

wh ich  sha l l  show each  t r i p  f o r  t he  day  and  re f l - ec t  a l l  o f

t he  enumera ted  and  requ l red  i n fo rma t ion .

D .  Tha t  20  NYCRR 483 .4  requ i res  eve ry  ca r r i e r  t o

f r . . . keep  ava i l ab le  speedome te r  r ead ings ,  f ue l  consump t l on

reco rds ,  maps ,  m l l eage  o r  t a r i f f  s chedu les  o r  r eco rd  o f

m i l eage  used  f o r  b i l l i ng  pu rposes  and  used  t o  compu te  t he

t e x a h l e  m i l e a o e -  T h e  m i l e : c r e  s h n r n r n  i n  t h e  d : i l r r  m i ' l o n c r o.  r I t U  T T l I I U A F U  O t l V W t l  I r 1  U I r U  U A T I J  r l r f  I g a 6 9 ,

m a n l f e s t  o r  t r i p  r e c o r d s  f o r  e a c h  v e h l c l - e  s h a l l -  b e  t o t a l - e d

a t  t h e  e n d  o f  e a c h  m o n t h .  T h i s  t o t a l  s h a l l  b e  e n t e r e d  o n

t he  mon th l y  t ax  r e tu rn  ( f o rm  TMT-3 ) . . . t r

supp l i ed  f o r  emphas i s ) .

l ' r r n r l o n ' l  i  n i n o
\  

q r r u v

E.  Tha t  t he  M isce l l aneous  Tax  Bu reau  p rope r l y

aud i t ed  t he  reco rds  o f  t he  app l i can t ,  A .  R .  Gund ry ,  f nc . ,

pu rsuan t  Eo  s ta tu to ry  au tho r i t y ,  and  deberm ined  the  ac tua l

m i l eage  t r ave led  i n  New Yo rk  s ta te  on  a  reasonab l -e  bas i s ,

wh i ch  de te rm ina t i on  i s  no t  con tes ted  by  t he  app l i can t

as  t o  1 t s  accu racy .



5-

F.  Tha t  t he  usage  o f  t a r t f f  schedu les  o r  reco rds

^ f '  - i ' r  ^ o ^ ^  " - o d  f o p  h i  l  l  i n c r  n r ' r r n 1 - 1 s A s  h r r  a n n l - i  n : n t  -  A .  R .u I  l I ] - L - L C d . E 5 g  ( l D L *  y U I J - ' ! , , U D U D  u J  q } / } r r r v o l l v ,

Gundry ,  I nc . ,  does  no t  es top  t he  M isce l - l aneous  Tax  Bu reau

f rom aud i t i ng  the  reco rds  o f  t ha t  ca r r i e r  and  de te rm in ing

the  ac tua f  m i l eage  t o  be  emp loyed  i n  impos ing  t he  h i ghway

use  tax ;  and  tha t  t he  fac t  t ha t  p r i o r  re tu rns ,  f 1 led  on

the  bas i s  o f  t a r i f f  s chedu les  and  m i l eage  used  f o r  b i l l i ng

pu rposeg  we re  no t  t he  sub jec t  o f  an  assessmen t  o f

add i t i ona l -  t ax  due  does  no t  bea r  on  a  p rope r  aud i t  and

assessmen t  f o r  t he  pe r i od  May ,  I 970  t h rough  March  ,  I 974 .

G .  Tha t  t he  Assessmen t  o f  Unpa id  T ruck  M i l eage

1 q 7  l J  A s  r e r r i s c d  i s  s r t s t a i n e d .L J  |  |  
t  u p  v v v t

m ^ - .  A ^ + ^ ^  ^ , , - . r s t  5 ,L A L  U A U U U  n u 6 r

DATED:  A lbany ,  New

Oc tobe r  22 ,

York

197 6

\  - -

lM^Sc^ lCw,,',*.--
C O M M I S S I O N B R

I S S I O N

STATE TAX COMMISSION


